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FINAL RULES – TWO NEW HRA OPTIONS FOR 2020
The Department of the Treasury, the Department of Labor, and the Department of Health and Human Services 
(the Departments) have jointly released the final expanded Health Reimbursement Arrangement (HRA) 
regulations. The new rules will allow HRAs to be used to pay for individual health insurance policies and creates 
a new type of stand-alone limited benefit HRA. 

Background

Current guidance prohibits employers from paying for an employee’s individual health insurance policy. HRAs 
that reimburse more than excepted benefits must also be integrated with a group health plan, meaning 
that HRA coverage can be offered only to employees and dependents who are also covered by the group 
health plan. The Departments first issued proposed HRA regulations designed to expand the use of HRAs in 
October 2018; those regulations have now been finalized. The new rules are effective for plan years beginning 
01/01/2020.

New HRA Rules Summary

The new rules create two new types of HRAs:

1. Individual Coverage HRA

 + An HRA funded by employers and used by employees to pay for individual health coverage.

 + This HRA can also be designed to reimburse other eligible §213(d) expenses.

 + This type of HRA cannot be offered to a class of employees who are eligible for group health plan 
coverage. Allowable employee classes are defined in the regulations (more below). 

2. Excepted Benefit HRA

 + A limited stand-alone HRA with an $1,800 annual maximum benefit that can be used to reimburse 
§213(d) medical expenses for eligible employees and dependents.

 + Unlike an individual coverage HRA, an excepted benefit HRA can be offered only to employees who are 
also eligible for an employer sponsored group health plan.
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NEW OPTION #1:  INSURANCE COVERAGE HRA

This option allows employers of all sizes, not just small employers, to provide tax-free funding to an employee 
HRA that could be used to purchase individual health insurance policies (including Medicare). An employer 
can design the HRA to reimburse only premiums, or the HRA could be set up to also allow employees to have 
eligible §213(d) medical expenses reimbursed (like a traditional HRA). The rules include provisions designed to 
limit an employer’s ability to steer higher-risk employees to the individual market. 

OVERVIEW OF THE REQUIREMENTS

An individual coverage HRA must meet the following requirements:

 + HRA participants must be enrolled in individual health coverage (or Medicare);

 + Any limits as to eligibility or contributions must comply with rules for specified “classes” of employees;

 + Participants must be able to opt-out and waive any future reimbursements; and

 + Employers must provide a new notice to eligible individuals. 

HRA participants must be enrolled in individual coverage (or Medicare). All individuals eligible for 
reimbursement under the HRA must be enrolled in individual health coverage and provide proof of that 
coverage.

 + Eligible individual health coverage includes coverage purchased through a public Exchange, coverage 
purchased directly from an insurance carrier outside the Exchange, and individual coverage sold through a 
private exchange.

 + The HRA can be integrated with Medicare Part A and B or Part C and may be used to reimburse Medicare 
premiums if certain criteria are met.

 + The HRA can also be integrated with student health insurance, catastrophic coverage, and 
“grandmothered” and grandfathered individual health insurance.

 + Eligible coverage does NOT include short-term, limited-duration insurance (STLDI), coverage that consists 
solely of excepted benefits, TRICARE, or healthcare sharing ministries.

 + Participants must confirm enrollment in individual health coverage annually as well as each time a request 
is made for HRA reimbursement. Employer responsibilities are limited. Although the employer can require 
third party verification, simply collecting an attestation similar to the model would be adequate.

 + A model attestation form provided by the agencies can be found here – https://www.cms.gov/CCIIO/
Programs-and-Initiatives/Health-Insurance-Market-Reforms/Downloads/HRA-Model-Attestations-PDF.pdf.

 + Individuals will be permitted a special enrollment period for public Exchange and non-Exchange individual 
coverage at the time at which the individual coverage HRA is first offered.

Limits based on specific “classes” of employees. A very important part of the rules limits this HRA coverage to 
only employees who are not offered an employer sponsored group health plan. Employers cannot offer both 
a traditional group health plan and an individual coverage HRA to the same class of employees. Employers 
must choose to offer a group health plan or the individual coverage HRA based on specific “classes” defined 
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in the regulations. Note that offering different coverage to different classes of employees could still cause 
the employer sponsored group health plan to violate §125 or §105(h) non-discrimination rules, so class-based 
offerings must be designed carefully, taking these rules into consideration.

 + The following classes are permitted:

 + Full-time employees (as defined under either §105(h) or §4980H); 

 + Part-time employees (as defined under either §105(h) or §4980H);

 + Seasonal employees (as defined under either §105(h) or §4980H);

 + Salaried workers;

 + Non-salaried workers (hourly workers);

 + Employees working in the same geographic location (generally, the same insurance rating area, state, or 
multi-state region);

 + Employees covered by a collective bargaining agreement;

 + Employees who have not satisfied a waiting period;

 + Non-resident aliens with no U.S.-based income;

 + Temporary employees of staffing firms (assuming they are common law employees of the contracting 
employer and not of the staffing firm); or 

 + Any group of employees formed by combining two or more of these classes.

 + The individual coverage HRA must be offered on the same terms and conditions to all employees within 
each class; however, the dollar amount may differ based on age (3:1) or number of dependents eligible for 
reimbursement. When designing employer contribution to the HRA, employers must also consider the Age 
Discrimination in Employment Act (ADEA). A flat employer contribution that requires older employees to 
pay more for the purchase of age-rated individual health insurance could be a violation of the ADEA. We 
hope that the IRS and the EEOC provide further guidance on this issue.

 + Classes can be defined separately for each entity within a controlled group or an affiliated service group.

 + A minimum class size rule applies when the employer offers a traditional group health plan to some 
employees and an individual coverage HRA to other employees based on full-time vs. part-time status; 
salaried vs. non-salaried status; or geographic location (if the location is smaller than a state). The minimum 
class size that must be eligible for the individual coverage HRA is: (i) 10 employees for an employer with < 
100 employees; (ii) 10% of the total number of employees for an employer with 100 to 200 employees; and 
(iii) 20 employees for an employer with > 200 employees.

 + A special rule permits employers to offer the individual coverage HRA to new hires within a class after a 
certain point in time while allowing existing employees to continue on the traditional group health plan.

Participants must be able to opt out of coverage and waive future reimbursement. Enrollment in the HRA 
would cause an employee to lose eligibility for a premium tax credit (PTC) when purchasing individual health 
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insurance through a public Exchange, and therefore eligible participants must be given the option to opt out 
of HRA coverage and waive any future reimbursements. If the HRA provides minimum value and is affordable, 
an eligible participant who is offered coverage would lose eligibility for a PTC even if the individual opts out of 
coverage (similar to the rules that apply for employer sponsored group health plan coverage). 

Employers must provide a new notice to eligible individuals. The notice must include information such as 
a description of the terms of the HRA, the maximum dollar amount available, substantiation requirements 
for participation and reimbursements, the ability to opt out, information about PTC eligibility, and more. The 
notice must be provided at least 90 days before the beginning of each plan year, or, for those who become 
eligible later or enroll after the beginning of the plan year, no later than the individual’s effective date. A model 
notice provided by the agencies can be found here – https://www.cms.gov/CCIIO/Programs-and-Initiatives/Health-
Insurance-Market-Reforms/Downloads/HRA-Model-Notice-PDF.pdf.

PRE-TAX CONTRIBUTIONS THROUGH A CAFETERIA PLAN

Employers may permit employees participating in the individual coverage HRA to pay for the remainder of 
the individual coverage premium (the portion not reimbursed by the HRA) on a pre-tax basis through the 
employer’s cafeteria plan so long as the individual coverage is not purchased through a public Exchange. 
Employees may not pay pre-tax through a cafeteria plan for coverage purchased through a public Exchange. 
NOTE: The option for employees to pay for non-Exchange coverage premiums on a pre-tax basis through a 
cafeteria plan is available only to those who are participating in the individual coverage HRA.

ADDITIONAL COMPLIANCE CONSIDERATIONS

In addition to the main requirements set forth above, the final rules provide guidance for coordination of the 
individual coverage HRA with a variety of other compliance requirements. These are discussed in further detail 
below.  

ERISA. The individual coverage of each participant that is integrated with the HRA would not be subject to 
ERISA, assuming requirements similar to the DOL voluntary safe harbor requirements are met. The employer 
must not select or endorse any particular insurance carrier or coverage options, cannot receive any financial 
incentive, and must notify participants annually that the individual health insurance is not subject to the 
Employee Retirement Income Security Act (ERISA).

The individual coverage HRA itself, however, would generally be subject to ERISA, requiring plan documentation 
and Form 5500 filings as applicable. In addition, a summary of benefits and coverage (SBC) is required.

§125 and §105(h) Nondiscrimination. §105(h) nondiscrimination rules prohibit a self-funded group health plan, 
including an individual coverage HRA, from favoring highly compensated individuals in regard to eligibility 
or benefits. However, so long as the individual coverage HRA is limited solely to reimbursement of individual 
coverage premiums, §105(h) nondiscrimination rules would not apply directly to the HRA. Individual coverage 
HRAs available more broadly to reimburse §213(d) qualifying medical expenses would be subject to §105(h). IRS 
Notice 2018-88 proposed a safe harbor that would permit variations in employer contributions within classes 
(including permitted 3:1 age variations). We expect the IRS to provide additional guidance confirming details 
soon.

Employers must also consider the fact that if a class of employees is excluded from eligibility to the employer’s 
group health plan, so that that class can be offered an individual coverage HRA, it could cause §125 or §105(h) 
discrimination issues for the employer’s group health plan.
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ACA §4980H Employer Shared Responsibility Rules (The Employer Mandate). The HRA would be considered an 
offer of minimum essential coverage (MEC) for purposes of satisfying §4980H(a) employer shared responsibility 
requirements. If the HRA also provides minimum value and is affordable, the offer would also satisfy Section 
4980H(b) requirements. 

IRS Notice 2018-88 proposed a method for determining minimum value and affordability and requested 
comment. The proposed methodology ties minimum value and affordability to the lowest cost silver plan 
offered through the public Exchange, which will vary by where employees work and by their age. The HRA 
will be considered to provide minimum value and will be affordable if the monthly cost for single coverage 
under the lowest cost silver plan minus the single monthly employer HRA contribution does not exceed the 
affordability percentage (e.g. 9.86% in 2019) compared to the employee’s household income. 

NOTE: Employers will probably be able to continue using the affordability safe harbors (i.e. FPL, rate of pay 
and Form W-2). We expect the IRS to provide additional guidance confirming details soon. That being the case, 
tracking the cost of coverage and setting “affordable” HRA contributions may prove complicated, especially for 
employers with employees in a variety of locations (adding to the complexity that already exists for differences 
in cost due to age). 

HSA Compatibility. An HRA that only reimburses individual health insurance premiums or excepted benefits 
will not prevent eligibility to contribute to an HSA. However, if the HRA is also available to reimburse cost-
sharing prior to meeting the HDHP minimum deductible, individuals enrolled will not be eligible to contribute 
to an HSA. Employers are allowed to offer two HRA options and still meet the “same terms” rule for classes 
described above. The employer could offer the following within a particular class – (i) an HRA limited solely to 
reimbursement of individual health insurance premiums for those who are otherwise eligible to contribute to 
an HSA; and (ii) an HRA more broadly available to reimburse any Section 213(d) qualifying medical expenses.

Medicare. Employers are permitted to offer an individual coverage HRA to those eligible for or enrolled in 
Medicare and may also allow reimbursement of Medicare premiums without violating the Medicare Secondary 
Payer (MSP) rules so long as the HRA is not designed to limit reimbursement only to expenses not covered by 
Medicare. The individual coverage HRA would be considered a group health plan and therefore generally the 
primary payer to Medicare. HHS has promised additional guidance in regard to primary payer responsibilities.

COBRA. As a self-funded group health plan, the individual coverage HRA would be subject to COBRA consistent 
with rules that apply to current HRAs. However, losing HRA coverage due to failing to maintain individual 
coverage is not considered a qualifying event. 

NEW OPTION #2:  EXCEPTED BENEFIT HRA

Currently, employers are prohibited from offering a stand-alone HRA to active employees unless the HRA 
reimburses claims only for limited expenses such as dental and vision (or other excepted benefits). The new 
rules would allow a stand-alone HRA to be offered alongside a traditional group health to reimburse all 
§213(d) expenses except for insurance premiums. To maintain excepted benefit status, the HRA must meet 
requirements very similar to those currently imposed on a general-purpose health FSA:

 + The maximum benefit cannot exceed $1,800 for the plan year (indexed annually);

 + Employees must be eligible (but not necessarily enrolled) for both the employer’s group health plan and 
the HRA;



CO M P L I A N C E  OV E RV I E W

© 2019 Benefit Comply, LLC

 + The HRA must be available for all similarly situated individuals, regardless of any health factor; and

 + The HRA cannot be used to reimburse individual health insurance premiums, group health plan premiums 
(other than COBRA), or Medicare premiums. It can reimburse premiums for excepted benefits, such as dental 
and vision coverage, and for short-term, limited duration coverage.

Note that an excepted benefit HRA cannot be offered to the same employees who are offered an individual 
coverage HRA. An excepted benefit HRA can be offered only to employees who are eligible for the employer’s 
group health plan, whereas an individual coverage HRA can be offered only to employees who are not eligible 
for the employer’s group health plan.

SUMMARY

The new rules make no changes to the employer’s ability to integrate an HRA with group health plan coverage. 
Employers are also still allowed to offer a stand-alone HRA for the reimbursement of excepted benefits, and 
to offer a full stand-alone HRA to retirees. These rules provide additional options that employers may want 
to explore, although many may not be ready to adopt such changes by early 2020. The attractiveness of such 
options will depend on the employer’s staffing and benefit-offering goals and on the individual coverage 
options and vendor solutions available (which may vary from market to market and may change over time).

A copy of the final regulations can be found here – https://www.federalregister.gov/
documents/2019/06/20/2019-12571/health-reimbursement-arrangements-and-other-account-based-group-health-plans. 

The Departments also released an FAQ, found here – https://www.cms.gov/CCIIO/Programs-and-Initiatives/Health-
Insurance-Market-Reforms/Downloads/HRA-FAQs.pdf.

While every effort has been taken in compiling this information to ensure that its contents are totally accurate, neither the publisher nor the author can 
accept  liability for any inaccuracies or changed circumstances of any information herein or for the consequences of any reliance placed upon it. This 
publication is distributed on the understanding that the publisher is not engaged in rendering legal, accounting or other professional advice or services. 
Readers should always seek professional advice before entering into any commitments.


